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The 2008 CLA/ACB Annual General Meeting passed a resolution put forward by the International Trade Treaties Working Group regarding two trade agreements, the Trade, Investment and labour Mobility Agreement (TILMA) and the Agreement on Internal Trade (AIT). The resolution asks CLA to work cross-sectorally with other organizations to discourage expansion of TILMA until full consultations take place; to work for exemption of libraries and information services from AIT, TILMA and TILMA-like agreements; to work with other library associations to assess the impact of these agreements; and to keep the Canadian library community informed of related developments (Canadian Library Association, 2008). This Backgrounder is intended to provide information on these two agreements and the reasons behind the resolution. Libraries and librarians are not specifically named in either agreement.
Both of these agreements stem from international trade agreements (such as NAFTA, the World Trade Organization and its related agreements, and various bi-lateral agreements between Canada and specific other countries). Canada has made commitments to ensure provincial adherence to treaty requirements Hence while AIT and TILMA appear to be concerned only with interprovincial trade, investment and labour mobility, they are, in fact, supportive of those international agreements. The discussion below begins by focusing on AIT and then covers the lobbying by private sector business associations for even stronger interprovincial agreements such as the TILMA agreement between Alberta and British Columbia, which is examined next. Then the counter-arguments are noted and organizations and associations opposing this and similar agreements are identified. Implications for libraries and recommended CLA action in response to the 2008 resolution conclude this Backgrounder.
Agreement on Internal Trade (AIT) 
AIT was signed by the premiers of Canada in 1994, came into force July 1, 1995, and amended seven times (most recently in 2007). Signatories to the agreement include the federal government, ten provinces, and two territories (Nunavut has observer status at present).This agreement was meant to promote trade between the provinces by reducing existing barriers and preventing the erection of new barriers to the movement of persons, goods, services and investments in ten economic sectors. It requires the streamlining and harmonization of regulations and standards. It now provides a formal dispute resolution mechanism that can be used by individuals and businesses as well as governments, and the use of monetary penalties. The existing accord is described as an “ongoing process” and not a final product. In particular, it provides for further trade enhancement measures that allow the government to enter into new international agreements that impact on federal and provincial cooperation. It is a political, not a legal document. However, its application  to a province’s medical, academic social and health (MASH) sectors depends on provincial compliance via a mechanism such as amendments to each province’s Municipal Act and other applicable acts (Chamberland, 2004).
AIT imposes general and specific rules. In this section of the Backgrounder, the general rules are discussed first, then the specific rules with respect to procurement and labour mobility. Finally, the recently added dispute settlement provisions, which have raised much concern among public sector entities, are covered. This discussion is based on the 2007 consolidated version of the agreement (Agreement on Internal Trade, 2007a).
General Rules.  With respect to persons, goods, services and investments (PGSA) the AIT imposes six general rules that require:
1 (Article 401). Reciprocal non-discrimination (provinces agree to treat PGSI of any other province no less favourably than they treat their own; the federal government agrees not to favour one part of the country over another part).
2 (Article 402). Right of entry and exit (governments cannot impose import or export controls; cannot adopt or maintain measures that prevent or restrict the movement of PGSI).
3 (Article 403). No obstacles (governments must ensure their policies and practices do not have the effect of creating obstacles to trade). 
4 (Article 404). Legitimate objectives (governments may deviate from the above three rules to pursue non-trade objectives, such a  consumer and environmental protection, public health and safety, but must ensure that any legislation or regulations produced do not unduly impair the mobility of PGSI, do not restrict trade more than absolutely necessary; and do not create a disguised restriction on trade). 
5 (Article 405). Reconciliation (regulations and standards will be reconciled through harmonization, mutual recognition or other means; intended to eliminate trade barriers caused by differences in these measures across Canada).

6 (Article 406). Transparency (information must be fully accessible through publication and notification to everyone, ensuring exposure of potentially unacceptable policies and practices to public scrutiny). 

Examples and Implications for Libraries of the AIT General Rules
Included under “government” are the MASH entities, defined as  “all municipalities, municipal organizations, school boards and publicly funded academic, health and social service entities, as well as any entity owned or controlled by one or more of the preceding” (see Annex 502.4). While not specifically named, publicly funded libraries are identifiable as MASH entities. A list of provincial entities covered by Chapter 5 of the agreement (discussed below) lists ministries that have responsibility for public libraries, university and colleges, and education in each province, hence one can assume that publicly funded libraries are covered by the agreement (see Agreement on Internal Trade, 2007b).  
Measures are defined as legislation, regulations, standards, procedures, guidelines, and administrative rulings. There are some exceptions such as measures relating to national security, international peace and security, aboriginal peoples, regulation of financial institutions, and regional economic development (for which the exception is limited). Of most interest to libraries—measures related to culture and culture industries are exempted from AIT (Article 1803). They are not exempted under TILMA

Industry Canada’s AIT Web site provides examples of each of these rules. Keeping in mind that one purpose of AIT is to ensure adherence to treaty agreements, some of the examples raise interesting questions for public institutions and libraries, as follows:
(1) Reciprocal non-discrimination: governments cannot discriminate against like, directly competitive, or substitutable goods of other provinces or territories, and shall treat the people, services and investments of other parties no less favourably than they treat their own. For example, governments cannot charge businesses from other provinces higher fees than they charge their own businesses and cannot discriminate against suppliers of another province or territory. (See below under Specific Rules for a discussion of the procurement requirements for MASH entities)  This means that an individual public library or regional system cannot choose to support local suppliers (e.g. for binding or technology services) in order to assist the local economy. Protection of production in a province is not a legitimate objective. There are some exceptions where there are sole source suppliers (e.g. a local newspaper subscription). 
(2)  Right of entry and exit: for example, governments are prohibited from putting in place new measures that restrict investment by Canadians outside their province or territory.
(3) No obstacles: Any measure maintained or adopted by any government must not have the effect of creating an obstacle to trade. For example, governments must ensure that the tendering of contracts covered under the agreement does not favour suppliers of a particular province.  This rule means that Canadian library systems cannot limit goods or service contracts to their own province in order support their local economies. Equal opportunity to bid on contracts must be given to all suppliers. For libraries, this includes a variety of potential contracts such as those for design, construction, furnishings, technology, systems, consultants, and non-educational software). Some exceptions apply (see the discussion of procurement under Specific Rules, below).
(4) Legitimate objectives: A government measure might achieve a legitimate objective but can be challenged if it is restricts PGSI of another province or territory. It can also be challenged if it is “more restrictive than necessary” to achieve the objective or if it creates a disguised restriction on trade. For example, insisting on a particular product design rather than a performance standard for the product may be more trade restrictive than necessary and could be a disguised trade barrier (e.g.. if the only firm manufacturing that particular design is located in-province).If a library tries to ensure an in-province software program is purchased because of its local content, it would need to show that there is no other such software available that meets the performance standard, (e.g. no competitive software from another out-of-province supplier), or that the content falls under the cultural industries exemption. Further, any regulation must not be more restrictive than "necessary" This necessity test is carried out by trade lawyers, not by public bodies, and places the onus on the province to prove that the legislation is "necessary" —something a public body is very rarely able to do before a trade arbitration panel. 
(5) Reconciliation:  Governments may retain regulations or standards that achieve legitimate objectives if they have a “scientific, factual or other reasonable basis” and they are not more restrictive than necessary to achieve the objective. Governments are required to harmonize standards, regulations, and related measures on a range of issues including consumer protection, labelling, and direct selling. For example, if the provincial library agency or university library sets standards that are different from those of other provinces (and ultimately other countries) which could impair PGSI trade, they are required to harmonize these standards across Canada. 
(6) Transparency: When proposing to adopt or modify a measure, a government must give other governments advance notice, allow them to comment on it and take their comments into consideration. In addition, governments must identify a place where businesses and individuals can get information about their policies. All proceedings before dispute resolution panels must be open to the public.  Libraries, of course, would support this second part of the rule.
Specific Rules.  AIT includes specific rules about a number of sectors (including, among others, communication, consumer protection, environmental protection, etc.) The General Rules discussed above apply to all of the Specific Rules. Discussed here are two that can affect libraries: chapter 5 – procurement, and chapter 7 – labour mobility:
Procurement (Chapter 5).  Provisions for the MASH sector are listed in considerable detail in Annex 502.4 of the agreement. AIT requires equal access to government procurement for all Canadian suppliers, and all have the right to bid on virtually all MASH contracts which exceed $100,000 or greater for goods and services and $250,000 or greater for construction  When procurements are below this threshold, MASH entities are expected to accept the spirit of the agreement. Annex 502.4 indicates that they may (with some limits) record a preference for Canadian value-added content, or limit tendering to Canadian goods or suppliers (note that the WTO agreement restricts such limits, so this privilege may be meaningless). Procurement of goods and services related to cultural or artistic fields and computer software for educational purposes is exempted in AIT, as are procurements from some sources, such as non-profit institutions or philanthropic organizations. Of concern is that MASH entities would not be able to include factors like support for local business or a company's environmental or labour practices in their evaluation of bids. Further, the administrative costs of processing proposals could be significant (Chamberland, 2004). 
Labour Mobility (Chapter 7) .  Details of AIT’s labour mobility requirements for recognition of occupational qualifications and reconciliation of occupational standards are outlined in chapter 7 of AIT. In general, workers qualified for an occupation in one province or territory are to be granted access to employment in the others. A new amendment endorsed at the First Ministers’ meeting on January 16, 2009, and all Canadians “will enjoy full labour mobility” by April 1, 2009, after ratification by respective governments (Canada, Prime Minister, 2009).  This amendment provides that: any worker certified for an occupation by a regulatory authority of one province or territory shall be recognized as qualified to practice that occupation by all other provinces or territories; that recognition will occur expeditiously and without any further training, examination or assessment requirements. Any exceptions to full labour mobility would have to be justified by legitimate objectives such as health or pubic safety. (Council of the Federation 2008). There is very little opposition to enhancing labour mobility in Canada, however, where standards in one province are lower than in another; there is concern that the lowest standards will be accepted by all. The Canadian Council of Chief Executives (2008a) states that professional associations and academic institutions have “an important role to play in improving the recognition of relevant credentials and indicators of achievement,” which suggests that these associations and institutions will be asked to take on this task. For individual libraries, it is doubtful that graduation from accredited programs or other particular training could be required of applicants, since not all libraries now support such requirements. While librarians and other library workers are not now within a legislated profession, amendments intended to achieve enhanced labour mobility may make this moot. 
Dispute Resolution Provisions  (Chapter 17).  The WTO and its related agreements include stringent dispute settlement provisions (see Trosow and Nilsen, 2006).  In order to adhere to these international agreements, interprovincial agreements such as AIT must impose the same level of dispute settlement. Because AIT is a not a legal document, disputants cannot turn to the courts for redress. The original agreement included no enforcement mechanism, no means of settling disputes (see Conference Board of Canada, 2006). It was described by the business sector as having no teeth. It did not allow for private bodies (corporations, individuals) to institute complaints against governments, nor did it allow for financial compensation if rulings were in a government’s favour. These two factors were seen as limitations by the corporations that had pushed for this agreement. This is the main area where the original 1994 AIT was considerably expanded by later amendments. The current AIT dispute settlement provisions for handling disputes between governments, and disputes between persons (defined as businesses or individuals) and governments  (see Chapter 17 of the agreement),  are summarized below: 
(1)  . Government-to government disputes are handled first at the sectoral level if possible, and if that fails or is not applicable, governments are expected to comply with the report of an independent panel of experts (usually trade lawyers) If a government fails to follow the recommendations, the complaining government can institute retaliatory measures (which can be in any economic sector that has equivalent economic impact) Article 1708)..At its July 18, 2008, meeting, the Council of the Federation (2008) announced that  financial penalties can also be imposed for government-to-government disputes. The penalties range from a maximum of $250,000 for the smallest provinces and territories up to $5 million for the largest provinces (Council of the Federation, 2008). Endorsed at the January 16, 2009 First Minister’s Meeting. After ratification by the respective governments, this amendment will “significantly strengthen enforcement mechanisms [and  as] a result there will be a more effective compliance and appeals process, including the possibility of monetary penalties and suspension of dispute resolution privileges” (Canada, Prime Minister, 2009).
(2)  Person-to-government disputes. The 2006 amendment to the AIT allows persons (defined as natural persons or enterprises) to pursue complaints against governments if they feel that they have been unfairly discriminated against in procurement or other activity covered by AIT. The process is similar to that of government-to-government disputes, but “frivolous or vexatious” or merely harassing claims can be disallowed by independent, non-governmental screeners appointed by each party to the dispute. If a claim moves forward, a dispute panel is formed and if vindicated by the panel, the complainant can recover costs directly related to pursuing the complaint
(3)  Person-to-government disputes initiated by governments. A person may ask his government to initiate the dispute process against another government on his behalf. (Trade unions can be defined as persons in this case). The process is similar to government-to-government disputes. 
There is a similar person-to-government mechanism within NAFTA (chapter 11), which AIT adopted in 2006, rather than the more restrictive dispute process within the WTO that does not allow individuals (corporations) to sue governments directly (under WTO, individuals must convince their governments to initiate a government-to-government dispute).The dispute settlement mechanism considerably expands the potential that AIT will be used to limit the power of the public sector to work in the public interest or to support local development. 
The dispute provisions in AIT’s Chapter 17 do not, for the moment, apply to regulatory measures or to procurement by MASH entities. Dispute provisions for MASH procurement are included in Annex 502.4.M, which explains the complaint process available to MASH suppliers from other provinces. This process requires provinces to negotiate a mutually acceptable settlement, and costs of the process are divided between both provinces involved. Financial awards to complainants are not specified at present, but Annex 502.4 is subject to ongoing negotiation. As the Council of the Federation (2008) moves toward more enforcement of dispute panel recommendations, it is likely that MASH dispute provisions will be strengthened as well. This could impose limits on library procurements or chill library initiatives. Purchasing decisions by academic or public libraries, for example, could be challenged by businesses in another province.  The possibility of frequent challenges to libraries’ contract and purchasing decisions arises if person-to-government challenges become available  to MASH suppliers in the future
Interprovincial Trade Agreements: Expanding AIT
Despite the expansion of the dispute settlement mechanism and the imposition of financial penalties, AIT is still seen as insufficiently supportive of the corporate agenda. . Whereas the Council of the Federation, made up of provincial and territorial premiers supported more trade-friendly rules for AIT (2008), the federal government and the business sector are urging provinces to sign more rigorous interprovincial agreements among themselves. These agreements will expand AIT and have serious implications for public sector institutions such as publicly funded libraries. The first such agreement, the Trade, Investment, and Labour Mobility Agreement (TILMA), signed by British Columbia and Alberta in 2006, has raised much concern. Following public hearings, Saskatchewan refused to join TILMA, and Manitoba and Yukon have also rejected the agreement. Ontario and Atlantic Canada, two regions which had been considering joining, have quietly not signed on to TILMA. However, in June 2008 the premiers of Ontario and Quebec announced that they are pursuing a similar agreement, the Ontario-Quebec Partnership Agreement (OQPA). 
It is worth noting that the AIT provisions can be over-ruled by an interprovincial agreement. For example, with respect to labour mobility, AIT specifically states that in the event of an inconsistency between AIT and an agreement between two provinces, “the agreement that is more conducive to the free movement of workers...prevails, with respect to the inconsistency” (Article 704). Similarly, TILMA notes that in case of any inconsistency between the two agreements, “the provision that is more conducive to liberalized trade, investment and labour mobility prevails” (Part II). Hence, all irreconcilable differences will be resolved by deferring to the agreement “most conducive” to trade.
As noted above, AIT and TILMA stem from international trade agreements which Canada has signed, such as NAFTA and the WTO. Steven Shrybman (2008) a lawyer with: Sack, Goldblatt, Mitchell LLP, explains that because interprovincial trade is constitutionally a provincial matter, the federal government encourages interprovincial agreements in order to meet its own obligations under the international trade agreements. Hence, the federal Conservative government actively supports these interprovincial agreements and, in its November 19, 2008 Throne Speech, announced that it would work with the provinces to remove barriers to internal trade, investment and labour mobility by 2010. If the provinces have not reached agreement by 2010, the federal government will legislate it (Canada, 2008; Conservative Party of Canada, 2008). 
Expansion of interprovincial agreements is supported by business organizations such as the Canadian Council of Chief Executives, the Canadian Chamber of Commerce, the Canadian Federation of Independent Business, the Conference Board of Canada and various other business and industry associations. They have formed a national coalition to urge other provinces to sign on to TILMA or TILMA-like agreements. The Canadian Council of Chief Executives is using the current economic crisis as justification for moving quickly on provincial agreements (2008b).

Trade, Investment and labour Mobility Agreement (TILMA)
This section of this Backgrounder focuses on TILMA, including the process currently underway towards full implementation in 2009, and examples of  how TILMA expands AIT, noting its implications for publicly funded libraries. 
British Columbia and Alberta signed on to TILMA in 2006, without public consultation or legislative debate. The agreement came into force in April 2007 and will take effect for local governments and occupations on April 1, 2009. TILMA covers “all provincial departments and agencies, as well as local authorities, such as municipalities, public hospitals, library boards, childcare centres, school districts, universities, colleges and others” (CUPE, 2008b). These entities were not consulted before the agreement was signed.

A limited consultation process is now underway with the municipal, academic, social service and health (MASH) sector. These consultations will determine how TILMA will finally apply to that sector (see Alberta TILMA Background Report for example). In July 2008, the two provinces agreed to “special provisions” that will extend the agreement to the MASH sector (see British Columbia, 2008).  Because the public consultation process has been extremely limited, it has been much criticized in these provinces and elsewhere.
How TILMA expands AIT and implications for publicly funded libraries and other MASH entities.

TILMA was described as “AIT with teeth,” because it substantially expanded the scope of the AIT by including new areas of policy and law. Completion of the BC/Alberta agreement was instrumental in supporting the expansion of the AIT dispute process described above. TILMA is generally more vigorous in seeking elimination of so-called trade barriers than AIT. Some examples follow:
Definitions:  Both AIT and TILMA define “parties” as parties to the agreement (i.e. provinces or territories and, in AIT, the federal government). Both agreements define persons as “natural persons resident in a party or enterprises of a party.” AIT defines “investors” (in Article 616) as “a party to the agreement, a Canadian citizen or resident, or an enterprise that seeks to establish acquire, or dispose of an enterprise.” TILMA define an investor as one who carries on a business in the territory of a party to the agreement and “seeks to make, is making or has made an investment within a Party” (Part VII). This latter definition extends the power of enterprises that have not yet made investments or made them in the past to use TILMA to challenge government and MASH entities. Investors need not be citizins or residents.
No obstacles, Non-discrimination, and Procurement TILMA Articles 3 and 4; (AIT rules 1 and 3, and Chapter 5).

Like AIT, TILMA requires that government bodies provide "open and non-discriminatory access to procurements" above a certain level. In July, 2008, it was announced that the TILMA procurement figures for the MASH sector will be set as of April  1, 2009 at $75,000 or greater for goods and services; and $200,000 or greater for construction (see Alberta, 2008; British Columbia, 2008). These figures are lower than the current AIT figures and could force MASH sector entitles, such as public libraries to tender more contracts, creating RFPs for projects that wouldn't have needed them otherwise and to always accept the lowest bids that meet the requirements of their contracts. It further limits the ability of MASH entities in Alberta and British Columbia to purchase goods and services without potential challenges from governments and persons in the other province. Like AIT, TILMA offers some exemptions (see Part V). The non-discrimination and no obstacle requirements do not apply if, for example, procurement is from certain sources such as non-profit institutions or philanthropic institutions, and where it can be demonstrated that only one supplier is able to meet the requirements of procurement. These exceptions might give libraries some leeway for some purchases, but they are very limited.
Standards and Regulations TILMA Article 5; (AIT rule 5: Reconciliation) 
 AIT’s reconciliation rule requires harmonization of standards, regulations and other measures. Where AIT stated that standards should be specified in terms of performance or competence (Annex 405.1), TILMA’s Article 5 states that when standards and regulations are specified, parties to the agreement should .specify them in terms of results, performance, or competence. Adding results makes standards more difficult to achieve, thus encouraging governments to eliminate them altogether. Harmonization is likely to be achieved by agreeing to the least onerous regulations, rather than those that best serve the public interest. This outcome could create a race to the bottom for social and environmental policy. Article 1, section 2 in TILMA states that wherever the AIT and TILMA differ, interpretation should lean to whichever pushes for less regulation and greater trade liberalization. A public library system’s requirements for certain staff qualifications could be challenged. 

Legitimate Objectives TILMA Article 6; (AIT rule 4: Legitimate Objectives)

Legitimate objectives defined in TILMA are similar to those in AIT (consumer and environmental protection, public health and safety). However, there is no cultural exemption in TILMA, as there is in AIT, so protection of cultural industries, local culture, heritage sites, for example are  e not legitimate objectives. 
Subsidies/Incentives   Where AIT speaks of “incentives” generally, it does not provide specific examples. It does not discourage incentives, but does indicate that if a party to the agreement provides incentives to enterprises in its territory, it cannot discriminate against enterprises owned or controlled in another territory (Article  608), TILMA discourages business subsidies (Article 12)  but does  provide some exceptions (Part V), fortunately including subsidies to  book and magazine publishers, sound recordings, and film development, production and distribution, as well as  assistance for recreation and academic research and to non-profit organizations.
Labour mobility is addressed in TILMA in Article 13, which at less than one page is a very small part of the document and does not materially change any of the AIT provisions noted above. TILMA’s  Part VI contains a list of occupational requirements (librarians are not included) that indicates that many occupations will still be subject to different requirements in Alberta and BC until further agreement is reached. It seems that labour mobility is a minor consideration in TILMA compared with other parts of the agreement.

Dispute Settlement  TILMA includes a dispute settlement mechanism because, like AIT, it is not a legal document. The dispute provisions in TILMA allow for easier access to the dispute process than does AIT. Two examples include: 
1. While AIT has safeguards to prevent frivolous or vexatious claims from being brought forward (Article 1712), TILMA has no such provisions. Therefore, every challenge has to be taken seriously and cannot be thrown out for its lack of substance.
2. While AIT limits financial awards to costs of the claim in person-to-government disputes (Annex 1716.3), under TILMA investors (businesses, individuals) can seek monetary awards from a government for up to $5 million if existing regulations restrict or impair trade and investment (Article 30). The definition of investor, noted above, indicates that such challenges could come from businesses that are not currently active in the province. Hence, if governments wish to regulate, they might have to pay to do so. At the moment, dispute awards provisions do not apply in any disputes under TILMA that are related to procurement measures or specific procurements by government entities (Article 14.4). However, as Gould (2008) points out, the agreement requires BC and Alberta to enhance the recourse that unsuccessful bidders have. 
The kinds of regulation that could be challenged under TILMA

Many different regulatory requirements could be challenged under AIT and TILMA. Examples include: 

· Bottled water or junk food  bans in public buildings;
· Building construction standards (e.g. to impose carbon footprint requirements);
· Environmental assessment requirements for public sector facilities;

· Municipal pesticide bans;

· Regulation of private educational or health facilities;
· Regulations giving preference to purchase of locally grown food in public institutions;
· Subsidies to businesses that are either small, local, or in economically distressed areas.
The counter-arguments
Many individuals support the agreement because of the labour mobility provisions. Labour mobility is indeed an important goal for Canada and should be the basis of an interprovincial agreement on its own terms. Labour mobility has been added to what is essentially a trade and investment agenda possibly in order to make the agreements more palatable to a wider audience 

Proponents believe that trade barriers between provinces stifle economic growth and hamper business development. It is argued, however, that the barriers are minimal. In an analysis of the economic case for TILMA, economists Marc Lee and Erin Weir (2007) conclude that “there are very few obstacles to trade and investment among provinces, and no evidence that such obstacles entail significant economic costs.” (p. 1). They argue that, in addition to using faulty methodology, business association studies of the effects of barriers consistently overlook the economic benefits of those same barriers (p. 4). They conclude that any barriers that exist are “not sufficient to justify a far-reaching agreement like TILMA which would substantially curtail the capacity of provincial governments to act in the public interest” (p. 5). Even the pro-business C.D. Howe Institute argues that the cost of internal trade barriers has been overstated (Macmillan and Grady, 2007). The agreements are an excessive response to the perceived trade barriers and it has been noted that any remaining trade barriers could be negotiated without recourse to agreements that tie the hands of government to the extent that AIT and TILMA do. 
It is suggested that these agreements are part of a broader corporate agenda to weaken the power of government to act in the public interest. There is concern that dispute decisions are made by trade lawyers, not by elected officials.  Hence, trade lawyers will be setting public policy. It is argued that through these agreements, the ability to govern is being removed from the private sphere. Ellen Gould (2006/2007 p. 4) writes that TILMA privileges private sector investment over public interest objectives. 

While some consultation with MASH sector officials (particularly with municipal association) is underway in Alberta and British Columbia, the lack of broad national public consultation on interprovincial agreements is a concern. Each bi-lateral agreement leads inexorably to national agreement without national discussion. Agreements of the size and breadth of AIT and TILMA warrant a comprehensive consultation process with both the public and with legislators.
Opposition to TILMA   
Opposition to TILMA is expressed by groups and institutions that support the public interest, such as the Canadian Centre for Policy Alternatives, the Council of Canadians, and a range of associations including municipal and public service associations, labour groups, nurses’ associations, faculty associations and teachers’ associations.  The British Columbia Library Association has been particularly active in oppositions and passed resolutions on TILMA in 2007 and 008, and is encouraging the Alberta Library Association to join them.
Steven Shrybman provided legal opinions on TILMA for CUPE. He believes that TILMA is unconstitutional, infringes on federal authority over interprovincial trade and commerce, and undermines municipal authority. It “represents an unprecedented challenge to the most fundamental principles and norms of Canada’s constitutional arrangements.” (Shrybman, 2008, May 7, p. 13). TILMA is seen by many as a stepping stone to advancing the Security and Prosperity Partnership of North America (SPP), a trilateral “initiative” launched by Canada, Mexico, and the United States in 2005 without public consultation. It is argued that the SPP is designed to further continental integration (Council of Canadians, 2007).

Summary of Implications for Libraries
There are undoubtedly some restrictions on trade between provinces that need to be addressed, but these are likely to be overcome through negotiation within the Council of the Federation. Labour mobility has been a major concern in many sectors but it, too, can be addressed through the current Council of the Federation process. TILMA and the amended AIT are an excessive response to these problems. Some harmonization of regulation might be necessary but not if it entails a race to the bottom. The dispute settlement mechanism, the provision for person-to-government challenges, the lack of vexatious claims provision in TILMA, and the financial penalties now available all represent a challenge to public sector accountability and responsibility. The potential impact on the municipal, academic, social service and health sector has not been taken into consideration by proponents and framers of these agreements.
While neither AIT nor TILMA specifically mention libraries or librarians, the definitions of MASH entities in both agreements would seem to include libraries. Libraries might not have been specifically listed because of oversight or because the agreements’ authors assumed that libraries were covered by the definitions. AIT’s Annex 502.4 addresses procurement by MASH entities. As required, each province has submitted a list of “legislation applicable to entities covered by this Annex” which appears in Appendix A of the Annex. No province or territory has listed Public Library Acts, but all have listed various university and college acts. As noted earlier in this Backgrounder, we can assume the libraries are covered by AIT because the “List of  Entities” covered by Chapter 5  includes the ministries that oversee publicly funded libraries (Agreement on Internal Trade, 2007b). In her analysis of the implications of TILMA for BC libraries, Gould (2008) points to the ambiguous status of libraries under TILMA. Clarification of whether public libraries are MASH entities or agencies of government is needed because TILMA’s procurement thresholds for libraries would differ depending on how they are categorized. In addition, differences between public library acts in different provinces may need to be harmonized. University and college libraries may be required to reconcile any measures that are seen as restricting trade or labour mobility as well.
 As they stand, these agreements can impact on library procurement, lower professional standards for library staff, and submit libraries to vexatious challenges. Gould (2008) foresees TILMA challenges to library service provision and to standards, guidelines, and administrative practices that restrict commercial interests. A great deal of energy, time, and money will be spent in a process which is unnecessary, given the evidence that shows relatively few trade barriers, all of which an be overcome without such draconian agreements. These agreements are political, not legal documents. The public consultation process has been minimal, legislatures have not been involved in their passage, and libraries have certainly not been consulted. 
Recommendations for the Canadian Library Association
The 2008 CLA resolution on AIT and TILMA asks the association to work with both library and non-library associations assess the impact of AIT, TILMA, and TILMA-like agreements, to discourage their expansion to other provinces, and to work to have libraries and information services exempted from such agreements. This Backgrounder provides ample evidence that CLA should be concerned about the potential impact of these agreements. It is recommended that CLA examine these agreements closely in order to fully assess their potential impact on libraries.  The legal status of libraries under both agreements (and any future agreements) should be determined. The question as to whether provincial library acts need to be amended before AIT applies to public libraries needs to be examined. If so, opposition to any such amendments can be considered. CLA should consult with provincial library associations and other MASH sector associations as to their responses to these agreements. It should contact federal and provincial legislators to determine to what extent libraries can be exempted from these or future agreements. The association should request consultation on these agreements and respond to any possibilities of joint responses with provincial library associations and other MASH entities when new agreements are under development. 
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